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Whether 28 U.S.C. C 1341 bars an injunction 
requiring the reinstatenen_ of motor vehicle operators' 
licenses, when these licenses have been suspended for 
failure to pay a tax. 

II. _OP II.'I ON BELOW 

The Opinion and Order of the United States 
District Court for the District of Vermont, per Albert 
VI. Coffrin, District Judge, is unreported. It is repro¬ 
duced in the Appendix. 

III_._STATEME NT OF THE CA GE 

Appellants (hereinafter referred to as "plaintiffs") 
are individuals whose Vermont motor vehicles operators' 
licenses have been suspended pursuant to 32 Vt. stat. 

Ann. 5 8009 for failure to pay the tax established 
by 32 Vt. Stat. Ann. 5 8903, commonly referred to 
as the 'motor vehicle purchase and use tax". 

Alleging that he was financiallv unable to 
pay this tax, that he required his motor vehicle operator's 
license to visit the doctor, shop for groceries, 
and for other necessities and amenities of dailv life," 
that no other members of his family residing with 
him possessed a driver's license, and that he suffered 
'trememdous hardship, and irreparable and immediate 
harm from the continued suspension of his license," Plaintiff 





Jerome Wells brought this action against the Commissioner 
of Motor Vehicles of the State of Vermont in the United 
States District Court for the District of Vermont, 
on behalf of himself and all persons similarly situated. 
Plaintiff Wells claimed that 32 Vt. Stat. Ann. § 8909 
denied him eaual protection of the lav/s in that it 
established a classification not reasonably related 
to the purpose of the motor vehicle licensing statutes. 

He reouested that a three-judge district court be 
convened, that 32 Vt. Stat. Ann. 5 8909 be declared 
unconstitutional, and that a preliminary and permanent 
injunction be issued requiring the restoration of 
his motor vehicle driver's license and the rights 
attendant thereto. A.lleging civil rights and federal 
question jurisdiction, pursuant to 28 U.S.C. § 1343(3) 
and 1331(a), the action was brought pursuant to the 
Civil Rights Act of 1871, 42 U.S.C. § 1983, and pursuant 
to the 14th Amendment to the United States Constitution. 

The Commissioner of Motor Vehicles answered, 
denyincr that the challenged statute was unconstitutional, 
and allegina that the complaint failed to state a 
claim upon which relief could be granted, and that 
civil rights and federal question jurisdiction did 
not exist. 

Pursuant to a stipulation between the parties, 
a temporary restraining order was issued by the court, 
prohibiting the continued suspension of Wells' driver's 
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license. Also pursuant to a stipulation. Wells withdrew 
his class action allegations, the Commissioner aareeing 
to apply any relief granted to Wells to all persons 
similarly situated. The other plaintiffs subseouently 
intervened in this action, and each obtained a temporary 
restraining order. 

by Opinion and Order filed July 1, 1974, a 
single judge of the district court held that 26 U.S.C. 

5 1341 barred relief, dismissed the complaints of 
plaintiffs, and dissolved the temporary restraining 
orders. This appeal resulted. 

IV._ ARGUMENT 

A. Introducti on: The Vermon t Statutory Getting 

Although this appeal involves a narrow issue 
of construction of a federal statute - 28 U.S.C. 5 
1341 - it is helpful to put the issue in perspective 
by first considering the setting in which this issue 
arises: namely, the state statute which is challenged 
as unconstitutional and its place in the Vermont statutory 
scheme. All relevant Vermont Statutes are reproduced 
in Addendum A. 

32 Vt. Stat. Ann. 5 89C3, read with 32 Vt. 

•"hat. Ann. 5 8907 , imposes a tax on the purchase or 
use of a motor vehicle in the State of Vermont based, 
in general, upon the purchase price thereof, or, if 
acquired by gift or if the motor vehicle is being 




brought into the state after use elsewhere, the actual 

retail value thereof. A monetary penalty is assessed 

if the tax is not timely paid. 32 Vt. Stat. Ann. 

5 8905. The Commissioner of Motor Vehicles is authorized 

to bring a civil action to collect the tax and any 

penalty, and to suspend the driver's license of any 

individual who does not pa^ the tax and penalty: 

If the tax due under subsections (a) and (b) 
of section 8903 of this title is not paid as 
Hereinbefore provided the commissioner shall 
suspend such purchaser's right to operate a 
motor vehicle within the state of Vermont 
until such tax is paid, and such tax may be 
recovered with costs in an action broucrht in 
the name of the state on this statute. 

It is only that portion of this statute which 

permits the suspension of plaintiffs' drivers• licenses 

which is challenged in the case at bar. 

It should be noted that it is the individual's 
driver’s license, rather than his motor vehicle registra¬ 
tion, which is suspended for nonpayment. Moreover, 
the suspension need not take place immediately upon 
non-payment but can take place years later. 1 A relatively 
long lapse of time is, in fact, the usual course of 
events. See Complaint of plaintiff Wells, paragraph 
I, allegina that he purchased the cars on which the 
tax was dje several years prior to the suspension 
of his license. Appendix, page 5. 


If the suspension was effective immediately upon non-payment 

(AH-h^ St K th °f e ^ ndividuals w ^o had just purchased cars 
(although not those who brought them in to the state or 

SSI'S STtX tax? S> bS likel * to have sufficient 
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Accordingly, the statute permits suspension of an 
individual's right to drive any motor vehicle - even 
a borrowed car for an errand - because the individual 
failed to pay a tax on automobile long aoo purchased 
and disposed of. 

A driver's license being such a crucial necessity 

in Vermont, 2 3 * S the suspension thereof is a relatively 

effective coercive measure. Accordingly, the Vermont 

leaislature has not confined the suspension of drivers' 

licenses solely to coercion of payment of a purchase 
_ 3 

and use tax. Suspension, for example, is the remedy 

"whenever any check issued [to the motor vehicle department] 

in pavment of any fee or for any other purpose" is 

not honored.' 23 Vt. Stat. Ann. 5 110. Similarly, 

failure to pay a "poll tax" (which is a head tax assessed 

annually) results in suspension of one's driver's 

* 

license. 23 Vt. Stat. Ann. 5 604. This provision 
is itself under constitutional attack - see Aiken 
v . Malloy, 132 Vt. 200, 315 A.2d 488 (1974). 

Accordingly, the suspension of motor vehicle 
operators’ licenses challenged in the instant case 
is not a sole attribute of the Vermont purchase and 

2 See McITMfiara~v~.~ffa~iloy,~337~~FV" Supp. 722 , 7 35 n . 7 (D. Vt. 

1971): Moreover, plaintiff Gable's very survivial is at 

stake since Vermont is famous for its long winters and 
deep snows, and the nearest place that he can purchase 
food and other necessities is at least three miles from 
his hone." 

3 Until relatively recently, a welfare recipient, or even a 

former welfare recipient who was no longer receiving wel- 
^ are • could have his driver's license suspended for his 

S ^ US Tori pient * 32 Vt * Stat * Ann * 5 673, repealed 

at No. 147, 1967. 
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use tax, but is a penalty 4 utilized by the Vermont 
legislature for a number of purposes. 

B • 2 - 8 . S 1341_ DOES LOT APPLY BECAUSE THE PLAIIiTTFFr. 

---- -tiie c ollectioi; or the verh.out 
P URCHASE -and u se tax. 

1 • 10jJLig_._S _1341 and its legislative history. 

28 U.S.C. 5 1341 provides: 

The district courts shall not enjoin, suspend 
or restrain the assessment, levy or collection 
of any tax under State law where a plain 
speedy and efficient remedy may be had in 
the courts of such State. 

This statute is inapplicable to the case at 
bar, because plaintiffs are not seeking to enjoin 
the collection of the Vermont purchase and use tax. 
atlier, the plaintiffs seek an injunction requiring 
re-instatement of their drivers* licenses, and declaratory 
relief with respect thereto. If the district court 
were to grant plaintiffs* request for relief, Vermont 
could still assess and collect the tax, and any monetary 

penalty, by civil suit, as authorized by 32 Vt. Stat. 

Ann. 5 P909, 


n ’pena 1 tvT°a. suspension 

l ^ 9 least in the poll-tax settincr* •' fTlho 

legislature has provided the operator’s license 

ars!>na? 10 f fu 3 Penalty for non-payment as a weapon in the 
arsenal of the town tax collector to collect that ta^ ■' 

-^ llo y* 132 v t- 200, 206, 315 A.2d 488 (1974). 
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Section 1341 prevents a federal court from 
enjoining "the assessment, levy or collection' of 
a tax. This language is admittedly ambiguous and 
inconclusive as to the issue raised in this action. 5 
Although a semantic analysis of section 1341 will 
not determine whether or not the Congress intended 
to prohibit scrutiny of a penalty attendant to tax 
non-payment, it should at least be noted that section 
1341, taken as a whole, seems to prohibit only an 
attack on the validity of* the tax itself. 6 It is likely 
that the language of section 1341 was simply designed 


Ihe language of 1341 does not prohibit a declaratory 
judgment. The Supreme Court held in Great bakes Dredge 
L.Pock^Co._y.JJIuffjnan, 319 U.S. 29 3 (194377 thatTKe same 
equitable principles which gave rise to the statute re¬ 
quire similar judicial restraint when a declaratory 
jucjment is requested, but the court did not hold that 
section 1341 itself prohibited a declaratory judgment. 
1'laintiffs' requests for declaratory ,judcrnent, then, 
are thus governed by those "deeply rooted and long 
settled principles of equity" against interference with 
the collection of a state tax, rather than the prohibition 
of section 1341 itself. Samuel s v. Mackell , 401 U.S. 

06, 72 (1971). Thus the considerations underlying a 
decision as to plaintiffs' request for injunctive relief 
are similar to the considerations underlying a determination 
regarding declaratory relief. The line could be drawn 
narrowly enouah, however, so that declaratory relief 
might bo permitted under equitable principles, but injunc¬ 
tive relief denied pursuant to the statute. 

6 

Tf one were to read the statute literally, the language 
would not bar the instant case. The statute literally 
refers to the collection of a tax, not a penalty which 
might aid in the collection (nor in fact, even one means 
of collection, when others are available). Such a 
semantic analysis however, should be supplanted by an 
analysis based on what the Congress desired to accomplish 
by enacting the statute. 
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to prohibit the standard form. v/hich an injunction against 

an unconstitutional tax might be expected to take; i.e., 

an injunction aoainst its assessment, levy or collection. 

Despite the ambiguous lanquaqe of the statute, 

when examined with the searchlight of its legislative 

history, it becomes clear that it is only such an attack 

on a tax itself which is prohibited by section 1341. 

Trior to the adoption of a statutory prohibition, 

the Supreme Court had enunciated the principle that: 

The mere illegality or unconstitutionalitv 
of a state or municipal tax is not in itself 
a ground for ecTuitable relief in the courts 
of the United States. If the remedy at lav* 
is plain, adequate and complete, the aggrieved 
party is loft to that remedy in the state 
courts, from v/hich the cause may be brought 
to this Court for'review if any federal question 
be involved. 

M atth ews v. Rodg ers, 284 U.S. 521 (1932). T.evortheless, 

the Conoress became concerned v/ith the continuing 

practice of the federal district cou»ts in entertaining 

suits challenging the constitutionality of specific 

taxes, rather than requiring the taxpayer to pov the 

tax under protest, and sue for a refund in state court. 

The sponsor of the Act of August 21, 1937, 

presently 28 U.S.C. 5 1341, illustrated the problem 

with reference to his own st.-te. 

The statutes of Washington . . ., takes away 
from the State courts the right to enjoin 
the collection of State and county taxes, 
unless the tax lav; is invalid oi the property 
is exempt from taxation, and provides that 
taxpayers can contest their taxes only in 
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refund actions after payment under protest. 

This law makes it possible for the State and 
its various agencies to survive while long 
drawn out tax litigation is in procrress. 

But if those to whom the Federal courts are 
open may secure injunctive relief acainst 
offensive taxes, we have presented the highly 
unfair situation of the ordinary citizen being 
required to pay first and then litigate, while 
those privileged to sue in the Federal courts 
need pay only what they choose and withhold 
the balance during years of litigation. 

Congressional Record, 75th Cong., 1st Sess., at 1416 

(1937) (reproduced in Addendum P) . The sponsoring 

Senator explained at length how, in his own state, 

several railroads had sued in federal court to restrain 

a portion of the county taxes levied upon the companys’ 

operating property, resulting in lengthy suits following 

which "the counties were so hard-pressed for money 

by reason of these railroads withholding such a large 

portion of their taxes, that the railroads . . . were 

in a position to dictate the terms of> settlement 

• •" IiL*_ 

The committee reports also focused on this problem: 

The existing practice of the Federal courts 
in entertaining tax-injunction suits against 
State officers makes it possible for foreign 
corporations doing business in such States 
to withhold from then and their governmental 
subdivisions, taxes in such vast amounts and 
for such lone periods of time as to seriously 
disrupt State and county finances. The pressing 
needs of these States for this tax money is 
so great that in many instances they have 
been compelled to compromise these suits, 
as a result of which substantial portions 
of the tax have been lost to the States without 
a judicial examination into the real merits 
of the controversy. 
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House Rep. 1503, at 2; Gen. Rep. 1035, at 2, 75 th 

Cong., 1st Sess. (1937) (set forth in Addendum C). 

In ftre at Lake s Dredge & Dock Co. v. Huff man, 319 U.S. 

293, 301 (1943), the Supreme Court described the purpose 

of the Act in similar terms: 

The Act of August 21, 1937, was predicated 
upon the desirability of freeing, from inter¬ 
ference by the federal courts, state procedures 
which authorize litigation challenging a tax 
only after the tax has been paid. 

Gee also Hargrave v. M cKi nney, 413 F.2d 320 (5th Cir. 

1969) . Thus the statute is designed to prevent circumvention 

of 'procedures for mass assessment and collection 

of state taxes and adjudication of taxpayers' disputes 

with tax officials," particularly since questions 

of state tax lav/ are often involved. Perez v. Ledesma , 

401 u.s. 82, 127 n.17 (1971) (Brennan, J. concurring 

and dissenting). 

/ 

Such considerations are manifestly inapplicable 
to the instant case. Plaintiffs are not attempting 
to circumvent any state procedures for the collection 
of taxes and adjudication of disputes. They are not 
in a position to pay the tax under protest and then 
sue for a refund - first, because they do not have 
the money (their very inability to pay beina the basis 
of this suit), 7 and, second, because they do not challenge 

7Thus the state's economy wouTd~not”be disrupted by 
an injunction, since the appellants allege that they 
are unable to pav the tax whether or not the court 
grants an injunction aoainst the continued suspension 
of their drivers' licenses. 



the validity of the tax or dispute that the tax is 

owinq. To be sure, they could bring a similar action 
8 

in state court, but - if the congressional purpose 

underlying section 1341 does not require intervention - 

plaintiffs should be free to bring their claim in 

federal court pursuant to the civil rights statutes: 

The very purpose of 5 19 33 was to interpose 

the federal courts between the States and 

the people, as guardians of the people's federal 

rights - to protect the people fror unconstitutional 

action under color of state law, "whether 

that action be executive, legislative or judicial." 


B 

Such a state-court suit would bo based purely on the federal 
constitution, no state-provided remedy beinq available. I 
may be that such a suit is not the type of remedy required 
by the statute. Language in a number of cases indicates 
that the remedy must be one dictated by state lav/ for 
correction of error, rather than a federal supremacy-clause 
challenge. r.g., Hillsborough Township v. Cromwell, 326 
IJ.S. 620, 628-9 (1946): “"Ami ft Ts not clear'that'today 
respondent has open any adequate remedy in the Hew Jersey 
courts for challenging the assessment or locaj lav grounds ." 
(emphasis added). See 1A Moore's Federal Practice 
% 0.027, at 2234-5 (emphasis added): 

Rut if the federal action presents a federal 
constitutional ouestion that hinges upon an 
unsettled question of State lav/, then the 
doctrine of Railroad Commission of Texa s v_._ 

Pullman Co., applies ’ so* that federal action 
should “be held in abevar.ee pending determina¬ 
tion of the unsettled local question that may 
thereby remove the federal constitutional 
issue. But if it is uncertain whether there 
is an available st'nte_ remedy whereby the local 
issues*may be resolved or where an aut horatlve 
In J eff 1 re tat ion of th e l ocal law has been given 
in an oth er case the federal ac tion ma y proceed 
wit hout remitting the parties to state proceed¬ 
ings f or deter mination of the local "Issues . 
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Mitchum v. F os ter , 407 U.S. 225, 242 (1972). 

It might be noted in this connection that 
the legislative history of section 1341 makes reference 
to diversity jurisdiction as the evil aimed at; i.e., 
corporations litigating totally state-created issues 

in federal court; reference to civil rights jurisdiction 

. . 9 

is conspicuous by its absence.' 

Considering the strong congressional purpose 

I. 

behind 20 U.S.C. £ 1933, as explicated in Mi tchurn , 

supra, furtherance of congressional intent, as well 

as ordinary fairness and justice, demands that plaintiffs 

with valid civil rights claims not be barred from the 

federal forum unless section 1341 clearly so requires. 10 

Cut, as the above analysis of the legislative history 

demonstrates, the Congress did not intend to withhold 

from federal judicial scrutiny a collateral penalty 

* 

such as that involved here. 


^ fee Perez v. Ledesma, sup ra, 401 U.F. at 127 n.17, stating 
as a rationale for section 1341 that '[pjropert^ rights 
must vield provisionally to governmental need.” (emphasis 
added). A driver's license, on the other hand, should be 
characterized as a personal right, rather than as a property 
right. McNamara v. Malloy, 337 F. Eupp. 732, 734 (D. Vt. 

1971) 

10 Tn Ilickmann v._Wujick, 4C8 F.2d 875 (2d Cir. 1973), and in 
American Commuters Assn ., Inc._, v. Levitt, 405 F . 2d 114 8 
(2d Cir. 19C9), this court found that attempts to bypass 
state tax procedures, clearly within section 1341 were 
barred by that section, despite the plaintiffs' reliance 
on civil rights jurisdiction. For the reasons set forth 
in this brief, these cases are inapposite to the case 
at bar. 





If the federal courts cannot inquire into 


the constitutionality of the suspension of drivers' 
licenses for failure to pay a purchase and use tax, 
they cannot inquire into such suspension for failure 
to pay an income tax, nor can they inquire into "body 
arrest" for failure to pay a tax nor the refusal to 
permit a voter to reqister unless all taxes v/ere paid. 

Cut see Harper v. Virginia State Bd. of Election s 
383 n.S. 663 (1966). 

The Supreme Court held in Kitchun , supr a, 

that: 

This leqislative history[of 28 U.S.C. 5 1983] 
makes evident that Congress clearly conceived 
that it v/as altering the relationship between 
the States and the Cation with respect to 
the protection of federally created rights; 
it was concerned that state instrumentalities 
could not protect those rights; it realized 
that state officers mioht, in fact, be antipathetic 
to the vindication of those rights; and it 
believed that these failinqs 'extended to the 
state courts. 

407 U.S. at 242. An exception to a remedy with such 
an important congressional purpose should not be found 
for a penalty collateral to a taxina statute - a situation 
which the 1937 Connress never contemplated, and for 
which it did not intend to legislate! 


2. Case Law 


There have been a very limited number of cases 
raising the issue of the applicability of 20 U.S.C. 

5 1341 to a collateral penalty provision triggered 




by the failure to pay a tax. Of particular iriportance 
is har per v. Vi rginia State D d. of Election s ,303 U. G. 

Gf3 (19G6), declaring unconstitutional Virginia's 
poll tax as a prerequisite for the right to vote. 

!-■ arpe r is directly on point, and apparently neither 
the Supreme Court nor the lower court it reverses - 
see 240 F. Supp. 270 (E.I). Va. 19C4) - thought 20 
U.S.C. C 1341 a sufficient bar to even mention it. 

In ^ 1 i^5rJ}-^..vJl ( Lgents, 30 4 U.S. 4 39 (19 30), 
tlie Supreme Court considered a claim by the Regents 
of the University System of Georgia that a federal 
tax on football games was unconstitutional. The issue 
arose as to whether the Regents wore being assessed 
a tax or were paying a penalty for failure to collect 
a tax from football patrons. The Court was faced with 
a federal statute that required that: "ho suit for 
the purpose of restrainino the assessment or collection 
of any tax shall be maintained in any court." The 
Court found that 'the assessment was not of a tax 
payable by respondent but of a penalty for failure 
to collect it from another. " 304 U.S. at 449. 

Accordingly, the court found this was an "exceptional 
case and that the statute did not "oust the jurisdiction. 
Id. The suspension of a driver's license for failure 
to pay a tax certainly seems to be less connected 
with the collection process than does a penalty for 
failure to collect the tax. Plaintiffs submit that 
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Allen is a fortiori in support of their arguments 
herein. 

In Birch v. HcColgan, 39 F. Supp. 358 (f. .D. 

Calif. 1941), the plaintiff sought an injunction against 
a pending state action for the collection of the California 
Banh and Corporation Franchise Tax, on the grounds 
that the tax was unconstitutional as applied to the 
plaintiff. The plaintiff also challenged on due process 
grounds the suspension of its right to do business 
in the state, which resulted from its failure to pay 
the tax. Although the court refused to enjoin the 
collection of the tax, it did enjoin the suspension 
of the plaintiff's corporate powers, holding that 
the predecessor of 28 U.S.C. 5 1341 did not bar an 
injunction because: 

[T]his is not merely an action to enjoin the 
assessment and collection of'taxes. It is 
also an action to enjoin the wrongful acts 
which, according to the complaint, the state 
officers are committing and threatening to 
commit . . . 

Id_. at 365 . It is submitted that B irch is quite closely 
on point to the present case. 

In Director of revenue v. Un ited States, 392 
T’. 2d 397 (10th Cir. 1968), the lower court had held 
that a Small Business Administration chattel mortgage 
had priority over a Colorado tax lien, preventing 
Colorado from enforcing its lien against the property 
in question. On appeal, Colorado argued that the 
lower court's action was in violation of Section 1341 
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in that it had enjoined the collection of a state 
tax, but the Tenth Circuit held Section 1341 inapplicable, 
stating: 

[K]o one seeks to suspend the collection of 
state taxes. Indeed, it seers to be conceded 
that the taxes are valid, due and owing, and 
unpaid. The SPA seeks only to liirit the source 
from which the taxes may be collected, y. at 311. 

Thus, v/here -the validity of the tax itself was not 

questioned, section 1341 was held not to prevent an 

injunction aqainst a particular means of its collection. 

birector of Revenue was discussed in Non-Re sident 

Taxpayers A ssn , v. Philad elph ia, (I) , 341 F. Supp. 

1135 (D.N.J. 1971), aff'd, 406 U.S. 951 (1072), and 

in Non-Re side nt Taxpayers Assn, v. Philadelphia (II) , 

341 F. Supp. 1139 (D.N.J. 1971), aff'd, 406 U.S. 951 

(1972). The plaintiffs sounht an injunction aaainst 

Philad -lphia's wage and net profits tax as applied 

to non-residents of the City. The plaintiffs attempted 

to analogize the case to Di rec tor of Reve nue , arguing 

that thev were only asking the court to limit the 

source ^ron which the tax could be collected. The 

court held that Section 1341 applied, and it rejected 

the plaintiff's analogy, finding that the plaintiffs 

were attempting to exempt themselves permanently from 

their tax liability and, in effect, challenging the 

validity of the tax itself. The court noted further 

that "no claim is made regarding a denial of due process 

in the method of assessing or collecting the tax," 




-17- 


implying that it would have jurisdiction to enjoin 
a particular unconstitutional means of collection. 

Id. at 1143. 

There are also a number of cases holding that 

a tax vrith punitive oualifies mav be enjoined. L.g., 

Regal Drug_Co. v. V7arde 1 1 , 260 U.S. 38G; Denton v. 

Carrollton, 235 F.2d 481, 485 (5th Cir. 1956). Clearly 

the statute challenaed in the instant case has a "punitive" 

purpose, in the sense that term is used, in these cases. 

Tor other cases lending some support to plaintiffs' 

position in this appeal see, e.g., national Foundr y 

Co. v. Directo r of Inter nal Reve nue, 229 F.?d 149, 

150-51 (2d Cir. 1956) (general prohibition against 

injunction of federal tax collection "subject to exception 

where the tax is clearlv illegal or other special 

circumstances of an unusual character make an appeal 

» 

to equitable remedies appropriate"; D.C. Transit System, 
Inc^. v- Pearson , 149 F. Supp. 18 (D.D.C. 1957); 

Raker v. Str ode, 348 F. Supp. 1257, 1263 (D. Ky. 1971) 
("Plaintiffs herein do not fall with the proscription 
of 28 U.S.C.A. 5 1341, inasmuch as they do not seek 
to enjoin, suspend, or restrain the assessment, levy 
or collection of any tax; they seek rather to have 
declared unconstitutional a statutory limitation on 
the tax rates which Kentucky’s School Boards may levy 
in their school districts."); Parker v. Handell , 344 
P. Supp. 1060 (D. Md. 1972). 




In summary, the statutory lanquaqe of section 
1341 is ambiguous (althouqh an argument in plaintiffs' 
favor can be mar’e therefrom) , the legislative history 
stronqly indicates that the present fact situation 
v;as not within the intended scope of section 1341, 
and there is case support for the proposition that 
section 1341 does not apply to the instant case- including 
the Supreme Court's decision in H arpe r. 

V. CONCLUSION 

28 U.S.C. 5 1341 prohibits an injunction against 
the "co]lection” of a tax. The legislative history 
of this statute clearly demonstrates that the Congress 
was concerned with the by-passing in federal court 
° f state procedures for challenging the validity of 
tax after payment under protest. The evils the Congress 
desired to correct by enacting section 1341 are not 
presented in the present case. Plaintiffs desire 
only to have their driver's licenses reinstated, not 
to enjoin the collection of the Vermont purchase and 
use ta;.. Granting them 1 the relief they desire is 
necessary to effectuate the important considerations 
underlying civil rights jurisdiction. 
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r t 890] . Purpose 

This is an act to inpose a purchase and use tax on motor 
vehicles in addition to any other tax or registration fees. 
The purpose of this chapter is to thereby improve and main¬ 
tain the state and interstate highway systems, to pay the 
principal and interest on bonds issued for the improvement 
and maintenance of those systems and to pay the cost of 
administering this chapter. The administration of this 
chapter in vested in the commissioner of motor vehicles 
and his authorized representatives. The commissioner may 
prescribe and publish regulations to carry into effect the 
provisions of this chapter, which regulations, when reason¬ 
ably designed to carry out the intent of this chapter, shall 
have the same force as if enacted herein. 

G 8902. Definitions 

Unless otherwise expresslv provided, the words and phrases 
used in this chapter shall be construed to mean: 

(1) 'Commissioner"-the commissioner of motor vehicles. 

(?.) ''Resident'-resident shall include all local residents 
of this state and in addition thereto any person who accepts 
employment or engages in a trade, profession or occupation 
in thin state for a period of at least six months. Also 
in addition thereto anv foreign partnership, firm, associa¬ 
tion or corporation doing business in this state shall 
be deemed to be a resident as to all vehicles owned or 
leased and ordinarily used by it in connection with its 
place of business in this state. Resident shall not include 
an ,f person, firm or corporation not required to register 
meter vehicles by reason of any reciprocity provision with 
any other state. 

(1) 'Purchase or purchasing, sale or 'selling"-any transfer 
of title or possession, exchange or barter, conditional or 
otherwise, in anv manner or by any means whatsoever, of a 
motor vehicle for a consideration, including transactions 
whereby the possession of the property is transferred 
but the seller retains the title as security for the payment 
of the purchase price. 

(4) "Purchase price'-the gross consideration, exclusive 
of tho tax hereby imposed, which is to be paid for the motor 
vehicle, expressed in terms of United States currency as 

of the time of the sale, and shall include the cash 
consideration, if any, plus the value of any services or 
property given or to be given, or both, in exchange for 
the motor vehicle. 

(5) "Taxable cost"-the purchase price of a motor vehicle 
purchased, or as determined under section 8907 of this title 
if aegnirod in any other manner, less 

(A) the value allowed by the seller on any motor 
vehicle accepted by him as part of the consideration of the 
motor vehicle provided the motor vehicle accepted by the 
seller is owned and previously or currently registered by 
the purchaser, with no chance of ownership since registration, 
except for motor vehicles for which registration is not 
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reguired \ ler the provisions of Title 23 or motor vehicles 
received ..der the provision of section 8931(8) of this 
title; 

(L») the amount received from the sale of a motor 
vehicle then registered in his name, the amount not to 
exceed the average booh value of the same make, type, 
model and year of manufacture as shown in the official 
used car guide, rational Automobile Dealers Association 
(dev? England edition), provided such sale occurs within 
three months of the taxable purchase. Fuch amount shall 
be reported on forms supplied bv the commissioner of 
motor vehicles; 

(C) the amount actually paid to the purchaser 
within three months prior to the taxable purchase by any 
insurer under a contract of collision, comprehensive 
or similar insurance with respect to a motor vehicle 
owned by him provided that one of these events occur; 

(i) the motor vehicle with respect to which 
such payment is made by the insurer is accepted by seller 
as a trade-in on the purchased motor vehicle before the 
repair of the damage giving rise to insurer's payment, or 

(ii) the motor vehicle with respect to which 
such payment is made to the insurer is treated as a total 
loss and is sold for dismantling; 

(b) a purchaser shall be entitled to a partial 
or complete refund of taxes paid under this chapter if 
an insurer makes a payment to him under contract of 
collision, comprehensive or similar insurance after he 
has paid the tax imposed by this chapter if such payment 
by the insurer is either: 

(i) on account of damages to a motor vehicle which 
was accepted by seller as a trade-in on *the purchased vehicle 
before repairs of the damage qiving rise to the insurer's 
pavnent, or 

(ii) on account of damages for the total destruction 
of a vehicle arising from an accident which occurred 
within three months prior to the taxable purchase. 

(G) Motor vehicle' shall have the same definition as 
in subdivision (15) of section 4 of Title 23, and shall 
not include trailer coaches as defined in subdivision 
(32) of section 4 of Title 23. 

(7) 'rcrson"-anv individual, firm, partnership, joint 
venture, association, social club, fraternal organization, 
estate, trust, fiduciary, receiver, trustee or corporation. 

(8) "Title" shall include possession under a sale or 
purchase which reserves title as security to the seller. 

5 8903. Tax imposed 

(a) There is hereby imposed upon the purchase in 
"ermont of a motor vehicle by a resident a tax at the time 
of such purchase, payable as hereinafter provided. The 
amount of the tax shall be four per cent of the taxable 
cost of the motor vehicle or $300.00 for each motor vehicle, 
whichever is smaller. 




(b) There is hereby imposed upon the use within this 
state a tax of four per cent of the taxable cost of a ’ 

iS £a!2i Zv ? * 300 * 0 ° f °, r eaCh r ° t0r vehicle ' whichever 
is smaller, by a person at the time of first registering 

- »™ n ? fe ;f ln9 3 r ? f,istration to such motor vehicle payable 
° hereinafter provided, except no use tax shall be payable 

beerTpaid lf thG t3 * inpo8ed subsection (a) above has 

(c) The Vermont registration or transfer of Vermont 

a n °^° r vehicle shall be conclusive evidence 
that the purchase and use tax applies as provided in 
section 8911 of this title. 

5 8904. Completion of form 

!_ V ?, ry r< T rson selling a motor vehicle in Vermont 
shall at the time of selling a motor vehicle compute for 

n9n7 P Zf C ib?Z r t4l:? tax . in P° s ? d lj y subsection (a) of section 
2;^, f thl ?. and complete in its entirety the t-* y 

n ^ ®s cr ibed and furnished by the commissioner. 

the '5 Pn th ° sell ? r of « riotor vehicle fails to fill out 

sub-ier't rGQ lf llrr!(1 in Paragraph (a) he shall be 

^ubject to the penalties under section 3909 cf this title 

} c is a registered dealer, the comjnissioncr may 

be 5 for a rons eal f^ rG 7 istration • Such suspension shill 
t reasonable time and shall not exceed ten days 

thit the fin nSG a ? d 5h , a11 bG F,ade ° nly after a finding 
t iat the failure of such dealer is wilful and intentional 

end not the result of inadvertence. 

5 8995. Collection of tax 

rvcrv Purchaser of a motor vehicle subject to a 
tax unc.er suosection (a) of section 390? of this title 

:V?i\J 0rW,rd SUCl i ta:: f ° rn to the commissioner, together 
with the amount of tax duo, within thirty days ^f the time 

Ye"" ° r tranSf6rring a registration to 

(o) If the tax due under subsections (a) and 0>.) of thir 

onp‘per Penalty „f"an'LL? ion.Vi 

one per cent of taxable cost or $ 150.00 whichever is smaller. 

5 8900. "ax form contents 

f ° rni sha11 require information as to the purchase 
pne of the motor vehicle, the value of any motor vehicle 
accepteo in trade together with its make, type, serial or 

tvrf 1 ! 1031 ! 0 " number and year of manufacture and the make, 
pe, serial or identification number and year of manufacture 
of the motor vehicle purchased. manuracture 
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5 3907. Commissioner, computation of taxable costs 

The commissioner nay investigate the taxable cost of 
any motor vehicle transferred subject to the provisions 
of this chapter. If the motor vehicle is not acquired by 
purchase in Vermont or is received for an amount which 
does not represent actual value, or if no tax form is 
filed or it appears to the commissioner that a tax form 
contains fraudulent or incorrect information, he mav, 
in his discretion, fix the value of said motor vehicle 
at the average book value of the same make, type, model . 

and year of manufacture as designated by the manufacturer 
as shown in the Official Used Car Guide, National 
Automobile Dealers Association (New England edition) 
or any comparable publication, compute and assess the tax 
due thereon, and notify the purchaser thereof forthwith 
by certified mail, and said purchaser shall remit the 
name within fifteen days thereafter. 

S 8903. Regulations 

liotwithstanding any other provision of lav;, the commissioner 
may from time to time make regulations to provide that 
"taxable cost" shall not reflect a diminution for trade-in 
arisinq from a purchase of a motor vehicle in a state 
which does not allow a deduction for trade-in in the 
computation of the "taxable cost" or similar tax base in 
the computation .of taxes imposed by a motor vehicle, sales 
and use tax in that state. 

r , 8909. Enforcement 

If the tax due under subsections (a) and (b) of section 
8903 of this title is not paid as hereinbefore provided 
the commissioner shall suspend such purchaser's right to 
operate a motor vehicle within the state of Vermont until 
such tax is paid, and such tax may be recovered with 
costs in an action brought in the name of the state on 
this statute. 

5 3910. Penalties 

Any person who wilfully makes a false statement on such 
tax form prescribed and furnished by the commissioner or 
any person who wilfully attempts to evade the tax herein 
imposed shall be fined not more that $500.00. 

5 8911. Exceptions 

The tax imposed by this chapter shall not apply to: 

(1) motor vehicles owned or registered by any state 
or province or any political subdivision thereof; 

(2) motor vehicles owned and operated by the United 
Etates of America; 

(3) motor vheicles owned and registered by religious 
or charitable institutions or volunteer fire companies} 

(4) motor vehicles owned and operated by a dealer 
and registered and operated under the provisions of sections 
451-468 inclusive of Title 23; 


7 
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(5) nonregistered motor vehicles other than tow or 
repairman vehicles; 

( r >) pleasure cars, the owners of which were not 
reisdents of th'3 state at the tine of purchase and had 
registered and used the vehicle for at least thirty days 
in a state or province other than Vermont; 

(7) motor vehicles, title to which on the effective 
date of this chapter is in the owner seeking registration 
thereof; 

(E) motor vehciles transferred to the spouse, 
mother father, or child of the donor provided such motor 
vehicle lias been registered in this state in the name 
of the donor; 

(9) pleasure cars acquired outside the state by 

a resident of Vermont on which a state sales or use tax 
has been paid by the person applying for a recistration 
in Vermont, providing that the state or province 
collecting such tax would grant the same pro-rata credit 
for Vermont tax paid under similar circumstances. If 
the tax paid in another state is less that the Vermont 
tax the tax due ' >#» the difference; 

(10) motor vehicles registered in Vermont by the 
transferor and transferred between that individual and a 
business entity controlled bv him, if the transfer is exempt 
under section 351 of the United States Internal Revenue 
Code in effect July 1, 1966; 

(11) motor vehilces owned or purchased in another 
state by a member of the armed forces on full time active 
duty or his spouse upon which a purchase, use or sales 
tax has boon paid in another state, except that, if that 
tax is less than the tax payable in this state but for 
this subdivision, the tax applies in tho amount of the 
difference• 

(12) motor vehicles owned and operated by physically 
handicapped persons for whom the vehicle's controls have 
been altered to enable such persons to drive. This 
exception shall apply only when such handicapped person 

has been certified exempt from the tax by the commissioner 
of motor vehicles under the provisions of section 8901 
of this title. 

5 89)2. Allocation of funds 

The taxes collected under this chapter shall be paid 
into and accounted for in the highway fund. 

fj 8913. Fraudulent collection of tax 

bo person except the commissioner and his authorized 
representatives may collect or accept payment of any tax 
imposed by this chapter. Any person so doing shall be 
presumed to have the intent to convert it to his own use. 

Any unauthorized person who wilfully collects or accepts 
payment of such a tax, upon conviction for a first offense 





shall be fined not more than $200.00 or imprisoned for not 
more than ninetv days, or both. Upon each subsequent 
conviction he shall be fined not more than $500.00 or 
imprisoned for not more than one year, or both. 

S 0°14. refund 

Any overpayment of such tax as determined by the commissioner 
shall be refunded. 

5 0015. Reciprocal aareements 

The commissioner may enter into reciprocal agreements 
with appropriate officials of any other state or province 
under which he may waive all or any part of the tax imposed 
by this chapter upon a similar waiver by such state or 
province. 
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1937 CONGRESSIONAL RECORD—SENATE 1415 


yfr.tabllfhlng and maintaining adequate public health services Id 
ih^ prevention -od control of diseases In the areas recently 
Stricken by Hoods under regulations prescribed by the Surgeqri 
General of the Public Health Service, and In addition to permit 
lltc employment of temporary personnel to replace regular Public 
Health Service personnel detailed to those areas, to reimburse/the 
Public Health Service for expenditures from its appropriations, 
and ,to replace supplies and equipment furnished from stocks. 

The recent disastrous winter floods have affected a total fit 177 
counties In 11 different States. The population of theso/flood- 
strtcke^i areas la 7,746,864. Preliminary report* show tl/at tho 
homes of 1 205,265 persons were flooded, 740,229 had to ae cared 
for by Vthe Red Croea and other agencies, 23,783 hordes wrro 
scrlousld or completely destroyed, and 117 public water-supplies 
sen lclnq\ 1.617,000 persons were put out of operation. Floods 
orcurrlugNln winter precipitate particularly menacing health and 
sanitation problems. 7 

The lnmSfdiate emergency of health and sanltatlon/ln the flret 
30 clays has been met by State and local agencies In' cooperation 
with the Uplted States Public Heslth Service. An/allotment of 
6245.000 made to the latter service from emergency ffund* will be 
exhausted by March 1. / 

The committee was advised by Surgeon GenenU Parran that 
conditions require prompt and continued application ol modern 
health protective measures If costly Illnesses end premature destbs 
are to be averted. He said: "I have no hesitation In saying that 
the cost of prevention will be far less than the consequences of 
neglect." The purpose of the Joint resolution 'Is V care tor the 
rehabilitation situation that now presents Itself In these areas. 

Many of the communities suffering Irom thc'llood will undoubt¬ 
edly require outside assistance other than that which State and 
local sources can lurnlsh. Borne communities will be without re¬ 
sources for health or other purposes. The Burgeon General states 
It will be advisable to set up a complete health service to operate 
during this rehabilitation period In some ofAlie areas and In others 
It will be .-ce«sary to supplement existing services that are 
reasonably /uffjcleDt In normal tunes but Inadequate to handle 
emergency conditions. \ J 

The proposed plan under the Joint resolution contemplates an 
average expenditure of 66.000 per county lor each of the 177 coun¬ 
ties during the next 6 mobth*. It Is the opinion of the Surgeon 
General that this aid should be provided through grants by the 
federal Gmerument to the flooded States on the basis of relatlvo 
needs under the general plan In effect as to regular grants under 
thr provisions of the Social Security Act. The grant method Is 
recommended by the Burgeon Central In the belief that It will 
simplify administration of health i and sanitation activities. Ex¬ 
penditure of funds would be through State and local organlzatloii* 
under federal supervision and retaliation. If the assistance were 
to be undertaken by direct employment of personnel by tbe Fed¬ 
eral agency there would bo the complication of two agencies. 
Federal and State or local, In the same areas striving for the same 
ends In varying degrees, bu| each under different operating 
conditions. [ 

A dnute Is Included In this Joint resolution to make It clear 
that allocations of these lunda for the purposes of tbe Joint reso¬ 
lution s.osll be In addition td those Which may otherwise be made 
under the Emergency Belief Act of 1936. as supplemented, and 
shall not be considered as excluding other allocation* which may 
lawfully be made to tbe Public Health Service under the terms of 
that act. / 

Mr. ROBINSON. I Vp. President, I merely desire to add to 
what has been said that this Is a:i emergency appropriation. 
It is essential that the funds carried in the Joint resolution 
be marie available a f soon as practicable* 

Tiie PKESIDINC^ OFFICER. Tile question is on the third 
reading and passage of the Joint resolution. 

Tlie joint resolution (H. J. Res. 229) Vas ordered to a 
third reading, read the third time, and passed. 

The PRESIDING OFFICER. Without objection. Senate 
Joint F-esolutiop 79 will be indefinitely postponed. 

i y TO SIGN HOUSE JOINT RESOLUTION 229 

ON subsequently said: Mr. Resident, I ask 
sent that during the rec'-ss nr adjournment 
5 follow today's session, the Vice president bo 
gn House Joint Resolution 229. \ 

IING OFFICER Is there objection? The 
*e, and it is so ordered. ^ 

or.DER or RurriNEss \ 

ON. Mr. President, a few moments ago I 
all probability, b:i opportunity for corvtidcra- 
the calendar would be afforded on Monday, 
at Monday will be a holiday in commcnioia- 
h of President George Washington, and on 
I desire to withdraw the announcement I 
m/dc, and to say that unless something of an emergency 
cl/aractfr shall be brought before the Senate, it is not ex- 
nected that Business will be transacted following the reading 
•f the Farewell Address by the Senator from Massachusetts 


UMr. Lodge!. In the early future, at the nest session follow* 
lng'tlK s meetlng on Monday, the opportunity will be afforded 
to consider-. thils on the calendar. 

Mr. VANDBNBERG. Mr. President, will the Senator 
yield? 

Mr. ROBINSON. Cfestmnly. ^ '' 

Mr. VANDENBERG. IsSthMSenator able to say whether 
the reciprocal trade treaty''bill'-will probably come before 
the Senate Tuesday?^ \ 

Mr. ROBINSONT I understood from tlje Senator from 
Mississippi fMr. Harrison], who Is in chargo^of the bill, 
that, be'expects to bring it forward In the very early future. 
Probably he will ask for its consideration next Tuesday. 

COLLECTION or STATE TAXES—JURISDICTION OF FEDERAL 
DISTRICT COURTS 

Mr. BONE. Mr. President, on the 17th of the present 
month I introduced a very short bill, to amend section 24 
of the Judicial Code. The proposed amendment would affect 
the Jurisdiction of district courts of the United States over 
suits relating to the collection of State taxes. 

In view of the fact that the Jurisdiction of the lower 
Federal courts has been under discussion during the last 
few days, I think this a proper time to bring the bill for¬ 
ward. and I hope that the Committee on the Judiciary of 
the Senate will gi-e It the attention I think it merits. 

I Introduced the bill primarily because it affects my own 
State, but I dare say that almost to the degree It would 
affect my State. It would affect the States of other Senators. 
The purpose of the bill is to take aw„y the jurisdiction of 
Federal district courts to enjoin, suspend, or restrain the 
assessment or collection of any tax imposed by cr pursuant 
to the laws of any State. Provision is made that the bill 
Is not to affect suits pending at the time of its enactment, 

I digress to call attention to the fact that even if this 
bill shall be enacted It will not affect the litigation now 
under way In the courts in my State, or In the courts in 
any other State. 

At this point I ask unanimous c.nsent that the bill to 
which I refer, Senate bill 1551, be inserted In my remarks, 
so that those who read them may know the nature of the 
bill. 

The PRESIDING OFFICER. Is there objection? 

There being no objection, the bill was ordered to bo 
printed in the Record, as follows: 

A bill to amend sectlpn 24 of the Judicial Code, as amended, with 
respect to the Jurisdiction of the district courts of the United 
States over suits relating to the collection of State taxes 
Be it enacted, etc.. That tbe first paragraph of section 24 of tho 
Judicial Code, as amended, is amended by adding at the end 
thereof the following: "Notwithstanding the foregoing provisions 
of thla paragraph, no district court shall have Jurisdiction ot any 
suit to enjoin, suspend, or rert'oln tbe assessment, levy, or collec¬ 
tion of any tax Imposed by or pursuant to the lass ol any State 
where a plain, speedy, and efficient remedy may be had at law or In 
equity In the courts of such State.” 

Sec. 2. The provisions of this act shall not affect suits commenced 
In the district courts, either orlglnaily or by removal, prior to Its 
postage; and all such suits shall be continued, proceedings therein 
had. appeals therein taken, and Judgments therein rendered. In the 
same maimer and with tba same effect as If this act had not been 
passed. 

rXAMPI.ES or SIMILAR LEGISLATION 

Mr. BONE. Mr. President, the proposed legislation Is not 
novel In character. 

flection .7224 of the Revised Statutes provides thaf "No 
suit for the purpore of restraining the assessment or collec¬ 
tion of ary tax shall be maintained in any court.' This 
provision nrpl es only to taxes levied by the Federal Govern¬ 
ment. Stale Railroad Tag Ca<cs, 92 U. S. 575. 

An act cf March 1227, r-'evidcs that "No suit for the 
purpose of restraining the a-vesnnent or collection cf any Lax 
impe. cd by the laws of Puerto Rico shall be maintained la 
the district court of the United States for Puerto Ric'\” 

Tlic Johnson Act of May 14, 1934, after which this bill 
is modeled, provides that— 

no district court rhall have Jurisdiction of any suit to enjoin, 
suspend, or restrain the enforcement, operation, or execut.cn of 
any order of an administrative beerd or commission of a State 
or any rate-mating body of any political subdlvlticc thereof’, 
or to enjoin, suspend, or restrain any action In compliance with 
any such order, whera jurisdiction la baaed solely upon tba 
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.,-f:i“V'A^ ne ^^f n ^ which . were U3 * d in su pp° rt or the 

'_'”I" -nd broush. aocut it3 enactment apply in like 
L.i-».er to tne legislation now proposed. 

mxcemitt roR rue legislation 

f b8exis * ln * practice of the Federal courts to entertain 
,^ t3 make U pos3 ' ble tor foreign corpora- 
"* f ‘ ‘ 0 d {™ m f State and its governmental subdivi- 
^ t r“ CS in ° Uch VMt counts and for such long periods 

pc R s°oie S f^r P sifrh te and c 1 0unty hnances, and thus make it 
^-s.oie for such corporations to determine for themselves 
.he amount of ta.ies they will pay. v m 

‘ai eri :1 in'n™ S r Uati0n CXUU ln many of the stat «. the de- 
State oMVashingt 0 n. rMented h " CWlth ° rJy to the 

P ° int 1 desire t0 read brlef excerpts 
,rom an assistant attorney general of the 

r S ;. a ;^° n V V o™ 0r ! deal ; nK With P^icuUr matler and 
nf .hi *, ™ important piece of litigation, in my own 
th * tb3 ’ e - The writer of this letter is Mr R G 
wha.pe. assistant attorney general of my State, who says: 

. ‘ h’ .T?® 01 Washington (ch. 61, Laws of 1931) takes 

£~nz+mz\}? from taxation, and provides that taxpayers ran 

SETc* 'ZV' | n refund actions after p.^St unde? 

£££& To f l?^« a iSli‘ ror th * sta “ ^.d its various 

R ,f. 7f ts fcl ? s drawn fit tax litigation Is in 

-~5» ■" ~~ - 

em; ,nJUnctlt,n suit3 maintained in the Tert- 

Titils ;a D-TeAher 19"8 £7%£tN mDb n**® the P”'»* last urged. 

R Mtlct Cm Spokane^a* sutt^to °restraVn 

in”«sr jr»«sw« ss-ira 

acjicr.3 against the countA7'fo“ThT'Uw’to* nnure”*' Mmllar 
:.-.sratu-e Similar suit, and follow the same'pmctU W “‘ 

tf fhe;SL h !RS3OTJS t , 2SJ {^Sir'S &2* 10 "r ta 

5Kk s J“.S*.SS 1 ^ 1 SS- 

-M::-v.t.ke.-, lU^ed su.ts in the ^derar^um 
J? c f « restrain the collection of thetr taxes th? N d T* 

‘tA^ F^h thereafter “ f ° r “* 1926 

rio companies, so that by the time decrees'll br the 

sran "ssrsnarS s5SS “° !»v»r 

M-tf the M l^k^taxT", for , l 9 026 ^9^ n wL b? „ , l nd au >* »«- 
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■'■o reai.'e.ned. on the 10-vear insfAif™.*'**'**! 10 P ajr tb e taxes as 
N. P. nor the Milwaukee wU'cS ™" 1 P '* n ln ,,elf: 'rr the 
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Washington. And all the time In this dispute there Is no Federal 
question Involved. There Is a dispute arising under a State stat¬ 
ute cr law of other origin and nothing more. There are many 
places In the United States where litigants must travel several 
hundred miles to attend he place of trial II they are sued In 
Federal court. 

It is not argued that the Federal court will bo unjust. For tlio 
purpose of our Illustration we can assume that the Federal court 
will be Just as fair and as Jurt os the State court. But when sued 
In n Federal court, the defendant will be required to take his 
attorneys end his witnesses long distances wbrro the Federal court 
sits. It the case Is continued, they must come again. And when 
the ca«e Is linally decided, the poor defendant may be successful, 
bu his opponent, because be Is a nonresident, liar taken him Into 
Federal court and he appeals the case to the Federal court of 
apjvals. Then he must send his attorneys several hundred miles 
to the place where the Federal court of appeals sits. This means 
again a very much Increased expense end, in almost every case, a 
much larger attorney fee. He may win his case In the court of 
appeals, but, If so, his opponent may possibly take the case to the 
Supreme Court of the United Slates and he will have to send his 
attorneys perhaps a thousand or 2,000 miles, paying the expenses 
and again a much larger attorney fee than he would pay In the 
State courts. 

It means, therefore, that n person taken against his will Into 
the Federal court for the purpose of settling a State question Is 
worn out before he readies the end. He Ls llnauclally unable to 
follow the ease to the end. Therefore, at the beginning, he per¬ 
haps submits to an Injustice because he knows It means financial 
ruin to pursue the case to Its final determination. 

U Is easy to be seen, therefore, that while perhaps there was 
some basis for this kind of a law when our Constitution was 
edopted. the purpose for which this provision of law Is now used 
wa:> never dreamed of by our forefathers when they adopted the 
Constitution. The effect of this provision of law Ls now entirely 
different from what It was then. First adopted to bring about 
Justice, It has, as a matter of practice, very largely resulted In 
Injustice and discrimination. Originally Intended for the protec¬ 
tion of the nonresident, it has become a weapon of destruction 
end Injustice In his hands. 

Those who favor the continuance of this unjust discrimination 
li:i'-*' Ho i* reason upon the original claim of Jealousies existing 
between citizens ol different States. But the real reason ls that 
they want to protect the "privilege" which this law gives them. 
They desire to have the right In their litigation to choose between 
two tribune Is. What was originally Intended to protect them In 
a right has become a "privilege'' which they use to give them an 
advantage over their adversaries. 

mxttt or mrKAL corars rr.oM congestion 

The congestion In our Federal district courts la acknowledged 
by all. That of Itself Is often a denial of Justice. All c'asscs of 
our citizens have recently become Interested in various proposals 
for the relief of the roniestion in our Federal district courts. The 
President of the United Ktates has sent official messages to Con- 
gre*s on the subject. He lias appointed a commission composed 
of eminent Jurists and other able, patriotic scholars. The ques¬ 
tion has received the attention of the leading members of the bar 
throughout the entire country. Federal Judges from the Supreme 
Court down have lent their assistance in trying to devise some 
plan by which the Federal courts can be relieved from a large 
amount o' the work now upon Federal Judicial dockets. 

V. by not do this by letting Plate courts settle State contro¬ 
versies and confine Federal courts to the settlement of Federal 
questions? When a btate question arises under a State statute 
why not Jet the courts of that State settle that controversy, 
whether the controversy Is between citizens of one State or citizens 
of two different Slates7 Why not be logical and let the State 
courts try controversies arising und«r State laws within their 
borders Instead of permitting a lew privileged persons who do 
business In u Stale to take their controversies Into Federal courts 
and thus burden Federal Judges with the settlement of Stole 
questions and the control of lawsuits arising entirely and solely 
out of controversies under State laws? 

OONfmTWTION ALTTY OF KROI'OSED LEGISLATION 

While Ihrre nre ninny other parts of the committee’s re¬ 
port on the Johnson Act which nre well worth rereading in 
connection with the consideration of the proposed legisla¬ 
tion. there is presented here only one additional quotation, 
which deals with the constitutional power of the Congress to 
enact legislation of this type: 

Ti e object, cf the legislation, as It has been distinctly stated, Is 
to i..l ■: av.uy jun-.ciotlon Coin the district courts cf the United 
hti Us. It Is not intended to tal e away and does not take away 
an-. Jurisdiction of the Supreme Court of the United (Stales. Tho 
Supreme Court Is the only court where Jurisdiction ls conferred 
by tv (' crtitutlon. /J1 the inferior courts—which means all tho 
court" i. the United States except the Supreme Court—obtain 
their Jurisdiction from statute. It would be perfectly constitu¬ 
tion' I for Congress to pass id act which would i bollsh every 
Fedcial court in existence except the Supreme Court. All tho 
Jurisdiction which such Inferior courts have has be<_n conferred 
upon them by statute, and the Supreme Court of the United 
States fins repeatedly held that It Is within the power of Congress 
to add to that Jurisdiction within the limits of the Constitution, 
and to take away any part or all of It. 


RECORD—SENATE 1417 

In the case of Kline v. Burke Construction Co. (269 U. 3. 223 
(1822)) the Supreme Court said: 

"The right of a litigant to maintain an action In the Federal 
court on the ground that there ls a controversy between citizens 
of different States is not one derived from the Conrtibit.on ol the 
United States, unless In a very Indirect sense. Certainly It Is not 
n right granted by the Constitution. The applicable provisions. .>? 
far as necessary to be quoted here, are contained In article III 
(Section 1 of that article provides: ‘The Judicial power of the 
United States shall be vested In one Supreme Court and In such 
Inferior courts as the Congress may from time to time orca ii 
and establish.' By section 2 of the same article it is p-ovided 
that the Judicial power shall extend to certain designated cases 
and controversies, and, among them 'to controver- 1 '’s • • • 

between citizens of different States • • •/ The effect of t’ e «3 

provisions Is not to vest Jurisdiction In the Inferior courts over 
the designated cases and controversies, but to delimit those In 
respect of which Congress may confer jurisdiction upon su^h 
courts as It creates. Only the Jurisdiction of the Supreme Court 
ls derived directly from the Constitution. Every other court 
created by the General Government derives its Jurisdiction wholly 
Irom the authority of Congress. That body may give, sclthbold 
or restrict such Jurisdiction at Its discretion, provided It be not 
extended beyond the boundaries fixed by the Constitution." 

This question was passed upon directly by the Supreme Court 
In an early day. In Turner v. Bank of America (4 Dali. 8. 
10 (U. S. 17891) the Supreme Court, speaking through In¬ 
justice Chase, said: 

"The notion has frequently been entertained that the Federal 
courts derived their Judicial power Immediately from the Consti¬ 
tution; but the political truth ls. that the disposal of the Judicial 
power (except In a few specified lnxtanr.ee) belongs to Congress. 
If Congress has given the power to this Court, we possess it, not 
otherwise; and If Congress has not given the power to us. or to 
any other court. It still remains at the legislative disposal 
Besides, Congress Is not bound, and It would, perhaps be inex¬ 
pedient, to enlarge the Jurisdiction of the Federal courts to every 
subject. In every form, which tfie Constitution might warrant." 

It Is perfectly clear that this bill cannot be successfully atLack^<l 
on constitutional grounds. Congress, in legislating on that sub¬ 
ject, has always acted on that theory. 

Since tiie Johnson Act was passed. Its constitutionality 
has been upheld In an opinion by a United SUtes district 
court in Mississippi, which reviewed at length the constitu¬ 
tional basis for such legislation in the case of Mississippi 
Power & Light Co. v. City o/ Jackson (9 Fed. Supp. 564). 

Mr. President, In conclusion I desire to ask of my brethren 
a careful consideration of this particular bill, not because it 
affects my State only, but because the problem raised by 
reason of the holding that litigants have a right to go into 
the Federal court and seek relief against the lnjposi'..„ u of 
taxes, as in the SUte of Washington, is one that confronts 
every State in the Union. It is a problem which is chal¬ 
lenging to every State in the Union which has tax problems 
confronting It. 

I sincerely hope that the Committee on the Judiciary of 
the Senate will see fit to report this bill promptly. I think 
my friend the Senator from Nebraska (Mr. Nofeis] wrote a 
portion of the committee’s report from which I have quoted. 

EXECUTIVE SESSION ’ 

Mr. ROBINSON. I move that the Senate proceed to the 
consideration of executive business. 

The motion was agreed to; and the Senate proceeded to 
the consideration of executive business. 

\ EXECUTIVE MESSAGES 

The PRESIDING OFFICER (Mr. Brown of Michigan in 
the chair) laid before the Senate a message from the Presi¬ 
dent of the UnitedvSiales, submitting U - nomination of 
Murray W. Latimer, Of New York, to be : lernbfr Cf the 
Social Security Board for the remainder of the .term expiring 
August 13, 1941, sice Jotur^. Wir.p.nt, which was referred 
to the Committee on Finance; -gnei also a message withdraw¬ 
ing the nomination of John G/Winant, of Nevr Hampshire, 
to be a member of the Social Security Board for the remain¬ 
der of the term expiring. Auinirtz-13, >941 (which was sen* to 
the Senate Jan. 8, 1937), which was ordered to lie on the 
table. 

E.'.TCtmVEzTEPOrTS OF COMMITTEES 
Mr. McKELLAR, from the Committee on Post Offices and 
Post Roads, reported favorably the nominations'of sundry 
postmasters^ \ 

He alspcirom the Committee on Appropriations, reported 
favorably the nomination of David R. Kennicuit, of Iilmcis. 
to>e State director of the Public Works Administration in 
HUnols. 
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SUITS RELATING TO COLLECTION OF STATE TAXES 


August 11, 1937.—Referred to the House Calendar and ordered to be printed 


Mr. Hill of Oklahoma, from tho Committee on the Judiciary, 
submitted tho following 

REPORT 

-— • (To accompany S. 1551] 

The Committee on the Judicinry, to whom was referred the bill 
IS. 1551) to amend section 24 of the Judi'iul Cod<>, „s amended, with 
respect to the jurisdiction of th district coo-tr of the United States 
over suits relating to tho eollcctio ' State ta. es, after consideration, 
report the same favorably to ti.- with tho rocommendntion 

that the hill do pass. 

The effect of this proposed legislation is to deny jurisdiction to 
timed States district courts to enjoin, suspend, or restrain the 
| cessment, levy, or collection of any tax imposed by, or pursuant to, 
the laws of any State where a pluin, speedy, and efficient remedy mav 
lie ha.l )n the State courts of the State levying the tax. 

h» committee attach hereto and iniiko a part of this report the 
report of the Senate Judiciary Committee on the bill. 

is. Rent. No 1035, 75th Conit., Iilswx | 

»J.!7i 5' 0 ; n, "irtec on the Judiciary, to whom was referred the bill (S. 1515) to 
* , ' r bo!i 24 of the Judicial Code, after consideration thereof, report the bill 

„ I’i'j ° the Senate with the recommendation that it do pass 

. tuurnds recti on 2\ of the Judicial Code, an aniendetl, with renncct to 
tierT’.T 1tl,c rl"'Iricl courts of the Hnitetl .states over suits rclatinc to 
" C eolleel,,.,, of State taxes. The bill reads an follows: K 

(„ ' xt ''""Jf'l l"J Iht S<nnlf nwl House of Hrprtainfntivr* of the Ifniteit Sintra of 
) > , , ( "' u l re * H ossrmWed, That the first paragraph of section 24 of the 

•.N„tv i.i r, .“ s is amended by Adding at the end thereof the following 

. : y iV ,c f ' jrr H°i"K provisions of this paragraph, no district court 
. ..v jurisdiction of any suit to enjoin, suspend, or restrain the assessment. 

. i • on . anv ,ftx ''"Posed by or pursuant to tlic laws of auv State 

• ■ Cm..' 1 ',"' MWCrty, nod efiicient remedy may l.c had at law or in e.mitv m 

of mich StAto/ 1 

•''iri o l 10 Provisions of this Act shall not atTect suits common'' .1 in the 
,, Cltl , ,rr oriKinn-Hv or by removal, prior to its passage; and all such 

• '.'n,,.,o' n co " tl "'"' < l. proceedings therein had, appeals therein taken, end 

, therein rendered, in the same manner and with the same el Teel as if 
■vex iia.j m,t Pep,, passed. 
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action, would prevent a foreign oor)>orntion pursuing the same rene-dy in the 
Federal court.. In answer, will sav Hint there might he circumstances under 
which the Federal court* would have no jtirlt. liclion of such Actions; for.in¬ 
stance, w here the refund action could lie brought onlv against the State, or against 
the State ollieer* under such circnnistnnce* ns to amount to a suit against the 
State Under the eleventh amendment to the Federal Constitution, of course, 
suits against tlte Stale, or suits which are in effect suits ugainst the State, ate 
not maintainal'lc in the 1'ederal courts. . . 

It,it if tin* refund action is permitted by State legislation or rules of decision 
against comities or county officers, and the money refunded ha* not yet reac.ied 
die State e\ehei|uer, such actions, if maintainable in the State courts, could like- 
«j.e lie put'iit d in the Federal courts if (he requisite elements of Federal juris¬ 
diction existed. . . 

iticlits created and remedies provided by the statutes of States to Ik- pursued in 
thr S'nto court* nuiv l>o mhninistoivd in t’ic Fedrral courts, as tlic nature of tiio 
relit* and remedies may require, where the citizenship and the amounts involved 
rinc the action within the Constitution and the act* of Congress ( Harrison v. 

Coper Co. (C. C. A.), 110 Fed. 385, 390 (certiorari denied, IMU.S, 
G07>; Clatt v. L<corg (C. C. A.), 158 Fed. 723, 727; Darragh v. II. Wetter M/g. Co. 
((' C A ', 78 l ed. 7; /vender v. Iff llinuu Xerker , Jnc. (I). C.), 2o8 red. 6.j4; 
Er parte MeX'il, 13 Wall. 230; O'Callaghan v. O'Hrien, 109 U. S. 8‘.l). 

I l,e right under Stale law to recover illegal taxes may lie enforced in l-cdcral 
nvirt if jurisdictional elements exist (Southern %. Co. v. Query (IX C.), 21 red. 

‘ bi'!vlV<V .SVicinj Machine Co. v. Hrnclict (220 U. S. 481, 480), the Court said 
a* to ft Colorado statute giving to one who should pay illegal taxes a right to 
recover bark from the county the money *o paid: . 

“This right was one which could he enforced l»v an action at law in the circuit 
court, no !••* than in tile State courts, if the elements of Federal jurisdiction, 
*urli a* diverse citizenship and the requisite amount in controversy, Were present 
(,X parte MrXeil. 13 Wall. 230, 243; United Stole* Mining Co. v. Lawton, 13-1 
I rd. J{nn. 7*»0, 771).'' . 

And in II. <f Q. II. II. v. Osborne (205 U. 8. 14, 10) it was said: 

"If an net ion to recover the payment were allowed the suit might be brought 
io the oils of the United States, under the usual conditions, as well ns in those 
of the S'tate (Siio'r Sewing Machine Co. v. li ordict, 220 U. S. 481, 480;. ’ 

And erain in t ,tg Itonk Co. v. Schnnder (201 i . S. 24, 28): . . 

"It i- enneeded tint neither the statutes of IVntmylvania nor the decisions or 
it* court* permit an ti-linn at law for the recovery of a tax paid under protest. 
If tlmf procedure \\i*p* permissible in 11 it* Stale courts, tin* appellant could pursue 
the same remedy in a f ederal court, there being the requisite diversityof citixcn- 
sliip mi,| amount in controversy (Matthew* v. Lodger*, 284 L. S. .,21). ^ 

In general, the Federal courts, when their jurisdiction is properly invoiced, 
enforce State laws precisely tus do the State courts under similar circumstances, 
l or the lime being and for’the particular ease in hand, they function as if rifting 
io the pi, ( ,f the local court. This is the true theory of the Constitution and of 
Hie Federal law*. The aim of the Government i* to provide impartial tribunal* 
to which certain elas.e* of litigant* may with cm lidence resort, and where they 
inftv have a complete remedy. They are nut to lose any rights hy going into a 
1 isjcrnl curt. If tliev have rights, whether founded on Stale laws or ntherw.se, 
tl,,,.,,. rights- are to he protected and enforced in the court of their choice (drover v. 
Merritt l/i vilopttirnl Co. (I). C.), 7 Fed. (2d) 017, and numerous examples cited). 

A* tjefurc staled, there are circumstances under which a foreign corporation, 
with mi adequate reinedv in the State courts, could not pursue the same remedy 
in the Federal court, the most common example being cases which would be, in 
•fleet, actions acaiimt the Slate. . .. 

This is tl„. situation which would be particularly rein.died by S. Inal, tor U 
•-•king cquitalile relief in the Federal courts, foreign corporations eomtnoulv 
urge ns a ft round of equitable jurisdiction in the Federal courts that, the refund 
• •lit or act inn provided by State law cannot bn pursued in Hie Federal court br- 
rau>— s• ieI, net ion would be, in clfecl, an net ion against the State not inninlainnb c 
in die Federal courts. (Fee Southern lit/. Co. V. f,b irrij (I). C.), 21 I*cfl. (2*1) 333.) 

lint it must be remembered that in stieli ra"es, in the event of an adverse 
•lee un of ti e Stale court, an appeal lies to the United States Supreme Court 
*-• Mial the conic-taut, may ultimately have his constitutional rights determined 
by 1 1,e lugle-ht f ederal court, even though he may not have access In the fir it 
•iixt »i»»T t«j Ilio UiiitI Slutca dintrict courts (hoc. 237 (a), Judicial Code (U. o. 
Atm., title 28, soo. 344)). 
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AMENDING THE JUDICIAL CODE 
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Mr. Connally, from the Committee on the Judiciary, submitted the 

following 

REPORT 

ITo accompany 8. 1851] 

The Committee on the Judiciary, to whom was referred tbo bill 
(S. 1551) to amend section 24 of the Judicial Code, after consideration 
thereof, report the bill favorably to tho Senate with tho recommenda¬ 
tion that it do pass. 

S. 1551 amends section 24 of the Judicial Code, ns amended, with 
respect to the jurisdiction of tho district courts of tho United States 
over suits relating to tho collection of State taxes. Tho bill reads ns 
follows: 

lie it enacted by the Senate and Haute aj Rrprraentntivea of the United. Sintra nf 
Amrrim in Covgreaa naaemblrd, That tho first paragraph of section 2-V of ttio 
Judicial Code, ns amended, Is amended t>y addins at the end thereof the following: 
“Notwithstanding the foregoing provisions of this paragraph, no district court 
shall have jurisdiction of any suit to enjoin, sns|iend, or restrain the assessment, 
levy, or collection of any tax imposed by or pursuant to the laws of any Stats 
where A p'ain, imecdy, and efficient remedy may be had at law or In equity In 
the courts of such 8‘nt.i).’’ 

See. 2. The provisions of this Act shall not affect suits commenced In tho 
district courts, either orlglnnlly or by removal, pri ir to Its pnsasge; and all such 
suits shall bo continued, proceedings therein had, appeals therein taken, and 
Judgments therein rendered, In tho same manner and with tho same effect as If 
this Act had not been passed. 

This legislation docs not introduce a new principle, sinco tbo Congress 
has passed statutes of similar import. It is tlio common practice for 
statutes of the various States to forbid actions in Stato courts to 
enjoin tho collection of State nnd county taxes unless the tax law is 
invalid or the property is exempt, from taxation, ami these statutes 
generally provide that taxpayers may contest thoir taxes only in 
refund actions after payment under protest. This type of Stato 
legislation makes it possihlo for tho States and thoir vnrious agencies 
to survive while long-drawn-out tax litigation is in progress. If thoso 
to whom the Fodoral courts are opon may socuro injunctive roliof 
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Sine* tho Johnson Act was passed its constitutionality has bom 
uphold in an opinion in the United States District Court of Mississippi 
which reviewed at length tho constitutional basis for such legislation 
in the case of Mississippi Power c£- Light Company v. City of Jackson 
(9 red. Supp. 564). 

A contemplation of the wisdom and desirability of this sort of 
legislation rising out of the compelling needs of many States for a 
more prompt disposition of tax controversies of the character referred 
to, impels us to recommend the prompt passage of S. 1661. 










IN THE UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


JEROME J. WELLS, ) 

EDWARD A. SWEETSER, ) 

FRANCES M. BARBEAU, ) 

WALTER HOLMES, CONRAD ) 

MOORE, DAVID N. O'CONNELL, ) 

LAURA MAY NOYES, ) 

RONALD MILES MAGONI, ) 

SHIRLEY A. MARSH, ROBERT ) DOCKET NO. 74-2067 

LEE BOOTH, RAYMOND CHESTER ) 

LUCAS, JR., ) 

Appellants ) 

) 

vs. ) 

) 

JAMES E. MALLOY, ) 

Commissioner of Motor ) 

Vehicles of the State ) 

of Vermont, ) 

Appellee ) 


CERTIFICATE OF SERVICE 

NOW COMES Roger E. Kohn, Esquire, counsel for appellant 
Jeiome J. Wells, and certifies that two copies of appellants’ 
brief and one copy of appendix of appellants were sent by first 
class mail, postage prepaid, tc Richard M. Finn, Esquire, Assistant 
Attorney General, counsel for appellee, at his last known office 

address, at the Office of Attorney General, Pavilion Office 

sT 

Building, Montpelier, \ rmont 05602, on this ,^| day of October, 


1974. 



/foGEHT E. KOHN 
P. ?) Box 136 
Hinesburg, Vermont 05461 







